
(,
I

I
I

" ,

JUN-12-1996 11:08

·"f~';~·~:~~:~
. I·~

• , !

An' in-depth revie~ of the record
" -.-'.',',-.

that,

aesthetics appears to be at the heart of Petitiori~r's objections.

But, obviously, th0t was a concern that was before Respondent. Of

course, aesthetics is a term ~hat ap91ies to one's sense of the
I

beautiful. It is part of the ~liche that beauty is in the eye of

the beholder. Thus, art collectors confirm the beauty of a Picda~o

by the extravagant prices that are paid; and there are those who

believe Picasso'S are no more than daubed and angular speculations

that distort a canvas (except for his so-called Blue and Pink

•
Per iods)-,

searching the record here is a vain pursuit in lool<:ing for

those elements that define the arbitrary and the capricious.

Petitioner has gone to great and convoluted lengths in its attempt

to condemn the to·...'er. l:!~Su9gestion is to be found that Petitioner

will suffer any significant economic harm. Indeed, there is no"

perceivable injury,. unless it is some unredressable, speculative,

and, "unspecified chimera l~st. in the mUltiple vari.ants of

aesthetics. Nowhere does Petitioner make an effort to show that

Fordham's use of its property is dangerous or in conflict with any

zoning ordinance restrictions, or 'that the tQ~er will bring about

some undesirable change in the character of the neighborhood".' a

neighborhood in which fordham University has been located si~ce

1845.

from all that appears in the fulsome record:

Respor.=ent painstakingty took into account all
the required factors and that its
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determination ~rests co~tortably 6n~a rational
basi's and substantial evidence" * * *

Matter of O'Keefe v. Donovan, 199 A.D. 2d 6S1, 682.

To the same effe~:t, ~ Matter of Collins v. Lonergan, 198 A.D. ~d

J
349, 350; Matter of Kattke v. Incorporated village of F(eeRQrt, 200

A.D. 2d 746, 747; M9tter of Cunningham v, Kerst, 203 A.D. 2d 636,

637.

This dispute, of course, is a matter of great moment to all

sides and its importance is reflected in the circumstance that 1n
•.-

March and .. April, the court received correspondence including

citations counsel obviously believed ~ere important, if not

dispositive and wholly on all-fours. One such citation is

Kleinhaus v. Zoning Board of ~peals of Cortlandt (N.Y.L.J., Xarch

26, 1996, p. 37, col. 3.) Kleinhaus appears to ex?ress the opin~0n

that Presnell v. Leslie, 3 N.Y. 2d 384, a 1957 case, has been

effectively discounted as appellate autho~ity because of a

subsequent promulgation of PRB-l, issued by the federal

communications Commission in 1965. Presnell ~dY be said to suppart

the position that the' size of a stxucture, rather than its

functional relation to the principal use determ:nes the accessory

use status. PRB-l, partially codified at 47 efR §97.15, addresses

a policy position that conflicts bet~een a~a~eur radio operators

and restrictive zoning ordinances should be avoided. Since

restrictive ordinances should be avoided, PR3-1 states ~hat

"consequently, a limi.ted preetilp~ion policy ~3 ·..·3.r:::-ar'.ted ... It ·,·;as

added that regulations that preclude amateur comw~nicationsmust be

6
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The ~egulation\stated that it would~riot
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preempted.

particular height limitation (for an antenna) below which a local

government may not regu late", nor "1,./ ill '..;e suggest" nechani sms for

{ special exceptio~s.
I
J

And, as PR8-1 continued, "even 'w·hel.'C height of antennas (is)

based upon health, safety or aesthetic considerations, any ~~ch

restrictions by local regulations, must be crafted to accommodate

the local authority's legitimate purpose" (1125, ~7 erR §97.1S;e).

And, while local regula~ion of anten~3 heights, has a ~lr~ and ~211

•
recognizid role when disputes arise. Kleinhaus ma~es bold to ass~rt

that, not only do FCC regulations have the force of statutes, out

that the regulations also preempt local zoning la~s to the lirni~ed

extent provided in the regulations themselves. citi~g P~ntal v~

City of Mendola Heiqhts, 13 F. 3~d 1261 (8th Ci~.t ~994); et ~~.

PRB-l, at the outset, states that: "a limit.ed pree::tption po:icy

J.S warranted" and ~hat "State and local r-egulfl.!:.ions that operatE: to

preclude amateur cor.ununications in their CO;J"':.u:lties are in di:-ecr.

conflict with federal objectives and must be pree:::pted. tt That

ratio deciden~i is then supported i~ the follcHing language:

"25. Because al7iateur station
com:::ur.i::ations are or.ly as etfecr.i'l~ as the
ante~r.cs e~ployed, antenna height re5t~lctions

direc~:y affect the effeccivenes5 c~ a~eteur

co~nun~~aticns. Some a~ateur a~~~nna

con:igcrations require more sucsta~tial

instal~atio~s than othe~s if they are to
orov ide the amateur ooeratcr ·,;i th the
com~u~~cations that r.e/she desi~es ~o e;.?age
in. •• * ~e will not, ho~ever, sp~=i~y an;
par:.i.:'.;~ar :-,eight L.:71i::;::::':'::H~ ::~>:::'~' '"hi::~ ~

local ;~vern~ent may not r~g~i~~e. ~~~ ~~:: ~e

sugges:. the prec ise languac;e :.ha t ~tlS: be
contai~ed in local o~dinances. s~ct ~echa~~s~s
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New York have ou ly <,.ppro'/ed the cOr1str-.;ctic, o~ the disput~d

antenna tower on the fordham ca~pus. The objecclons that b~ing the

matter to this court appea~ to be to height and only to height.

Fordha:n's applic.)tiop. pet"~ission to with the

construction of t.:\e a~ten.. ,-, ;.las grant.ed. Cons~ruction proceeded.

When almost half co~pleted, Petitioner rdised ~~at a~e essentially
,.;

aesthetic objections.

Technically, at least, laches should serve as a bar to the

Petition; but there are other and more traditional and forceful

reasons not to disturb the ad~inis~ratiYe r~11i~gs: The papers and

the arguments t];at se'2k annul;;\ent or U:.-: (:cter~i;.C\tion of t~e

Respondent that the antenna tower is an accessory use by Fordh~n

s imp 1y fa i 1 i nthe ir r.l iss ion. In effect, Pet i tioner asks this

court to adopt its conclusions and e~b~ace ~hem as the cou~t's

decision. But, as earlier noted, the C:'Clrt. is forbidden t'J

sUbsti~ute its v~n opinior. for that of t~e ad~inist~ative agency

that has uttered its detecoinaticn. Moreover, there are practical

down-to-earth r9dsons supr::o~ting the propr i ety of Responder.t' 5

approval of the to~er. As a broadcdstlng facillty, it is necessa~y

foe fordham t.o cc~;:y ~it.h FCC gu~delines on non-ionizing radiation

expOS:lr'e .

.•tructures i~ :he area of ~he Cnive=sity. ~n addition, the c:d

a
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sutfers from cracks and stress signs. (R. 282-284.)

There are rnen~ions of several oth~r university radio stations

~hat need not bd re~€at~: here. And ~hile Pe:it~oner's pap~rs ~a~e

1
a rather inco:::plete a~. te:-lpt to address the need for Fo~dha~ t~

complete a full environmental impact statement, that is a matter

still unde~ F~C ccnsideration, according to fordha:::'s memorandum of

lav.J. The court is told ~hat Petitioner's aesthetic conce~ns will

there be addresse~. S~:iice it to say, the long recognize~ Use ~y

•
fOLdham Qf its ?roperty a~d its use of its er0perty to construct ~~

accessor-y use facility, falls squarely witfiin the parane~ers

§ 12-10 of the t;e·... 'iork City Zoning Resolution def in ing the term

"accessory use." It is "a use conducted on the same zoninq lo~ as

the principal use to ~hich it is rela~ed (A~ether located ~ithi~

the same or an accessory use of the land) * ~ * 2~d

b. "Is a use ·...;hi::]":. is clearly incidental to and customarl.l.y fOLi~d

in connection ..... .:.th S;Jch principal l-lse * * *." A findir;g th~t

declared that the o~el:-ation of fordham's ::}! statio;,;,

other than an ac::esso!:"y '..J.se would be ode ind~ed. Op~ratic:"'. of t:-:g:

station aIld its ai:tenna ~as proper before ~he constr~ctior. 0f a ~e~

~ower antenna ~as begun and there is nc dinir.~~ior. of accesso~y ~se

simply beCause cf a relocation of the anten~a and at a he~~h~ t~at

~ill give practical existence a~d reach to ~he station's sig~a~.

Clearly. ?~i of ~~e$e ~atters ~ere befo~e t~e ResFo~~~~~; ~~1

9
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!l.9:'l for- such a radic?l step, namely, that Respondent was arbitr'ary

The reco~d before the court does not justify a

tL...di~S ot ~bus~ of di:;c.:.-c~io~,; the P:'Qsc:1ce of cap~ice 0::
1

arbit.r:ariness. ?etition~r's outcry 15 simply not justified.

Respondent's deternination is fUlly justified. No reason appears

other th~n to obs~~ve the judicial deference that is p~oper. absent

;;eg Hatter of

•
356. To t~e $c'lr::e effect is Collins v. LOi'1'?t'gan, SUr;l:'"c, 198 A.D. 2d

3~3, (3nd tte ;<1ar.~: pro<;eny of Fuhst v. FoJev, 4S N.'£. 2d ~41, 444).

For Pet i t io:-:er to arg·I,.\e t.hat tf'.e to·...er antenna is not an

incidental accessory use, raises the question ~hy that claim ~as

the import~;.ce of its hands-on knowledge of all aspects of

fcrdharn's a?plic~:io~ and actual building of ~he antenna tower. I~

did r.o~hing ~r,til ~he ~o~er ~as 50~ co~~leted- T~us, the~e is a

tinge of ur.fai!":-..:!ss in 'Pe~itio~er's pos-;:l:~e a~d the taint of

laches, a pcs~~re ~hat equity does not gladly ~olera=g.

For al~ c! :~~ foregoi~9 ~e~so~s, F~~i~ion~~ ~ay not pre~ail

,.. - ....... ::c:. ce
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Dated: June 10, 1996
I J. $. c.
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